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the conditions provided in that para-
graph. If a federal credit union invests 
to fund a defined benefit plan that is 
not subject to the fiduciary responsi-
bility provisions of part 4 of the Em-
ployee Retirement Income Security 
Act of 1974, it should diversify its in-
vestment portfolio to minimize the 
risk of large losses unless it is clearly 
prudent not to do so under the cir-
cumstances. 

(e) Liability insurance. No federal 
credit union may occupy the position 
of a fiduciary, as defined in the Em-
ployee Retirement Income Security 
Act of 1974 and the rules and regula-
tions issued by the Secretary of Labor, 
unless it has obtained appropriate li-
ability insurance as described and per-
mitted by Section 410(b) of the Em-
ployee Retirement Income Security 
Act of 1974. 

(f) Definitions. For this section, de-
fined benefit plan has the same mean-
ing as in 29 U.S.C. 1002(35) and em-
ployee benefit plan has the same mean-
ing as in 29 U.S.C. 1002(3). 

[68 FR 23027, Apr. 30, 2003] 

§ 701.20 Suretyship and guaranty. 
(a) Scope. This section authorizes a 

federal credit union to enter into a 
suretyship or guaranty agreement as 
an incidental powers activity. This sec-
tion does not apply to the guaranty of 
public deposits or the assumption of li-
ability for member accounts. 

(b) Definitions. A suretyship binds a 
federal credit union with its principal 
to pay or perform an obligation to a 
third person. Under a guaranty agree-
ment, a federal credit union agrees to 
satisfy the obligation of the principal 
only if the principal fails to pay or per-
form. The principal is the person pri-
marily liable, for whose performance of 
his obligation the surety or guarantor 
has become bound. 

(c) Requirements. The suretyship or 
guaranty agreement must be for the 
benefit of a principal that is a member 
and is subject to the following condi-
tions: 

(1) The federal credit union limits its 
obligations under the agreement to a 
fixed dollar amount and a specified du-
ration; 

(2) The federal credit union’s per-
formance under the agreement creates 

an authorized loan that complies with 
the applicable lending regulations, in-
cluding the limitations on loans to one 
member or associated members or offi-
cials for purposes of §§ 701.21(c)(5), (d); 
723.2 and 723.8; and 

(3) The federal credit union obtains a 
segregated deposit from the member 
that is sufficient in amount to cover 
the federal credit union’s total poten-
tial liability. 

(d) Collateral. A segregated deposit 
under this section includes collateral: 

(1) In which the federal credit union 
has perfected its security interest (for 
example, if the collateral is a printed 
security, the federal credit union must 
have obtained physical control of the 
security, and, if the collateral is a book 
entry security, the federal credit union 
must have properly recorded its secu-
rity interest); and 

(2) That has a market value, at the 
close of each business day, equal to 100 
percent of the federal credit union’s 
total potential liability and is com-
posed of: 

(i) Cash; 
(ii) Obligations of the United States 

or its agencies; 
(iii) Obligations fully guaranteed by 

the United States or its agencies as to 
principal and interest; or 

(iv) Notes, drafts, or bills of exchange 
or banker’s acceptances that are eligi-
ble for rediscount or purchase by a 
Federal Reserve Bank; or 

(3) That has a market value equal to 
110 percent of the federal credit union’s 
total potential liability and is com-
posed of: 

(i) Real estate, the value of which is 
established by a signed appraisal or 
evaluation in accordance with part 722 
of this chapter. In determining the 
value of the collateral, the federal 
credit union must factor in the value of 
any existing senior mortgages, liens or 
other encumbrances on the property 
except those held by the principal to 
the suretyship or guaranty agreement; 
or 

(ii) Marketable securities that the 
federal credit union is authorized to in-
vest in. The federal credit union must 
ensure that the value of the security is 
110 percent of the obligation at all 
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times during the term of the agree-
ment. 

[69 FR 8547, Feb. 25, 2004] 

§ 701.21 Loans to members and lines of 
credit to members. 

(a) Statement of scope and purpose. 
Section 701.21 complements the provi-
sions of section 107(5) of the Federal 
Credit Union Act (12 U.S.C. 1757(5)) au-
thorizing Federal credit unions to 
make loans to members and issue lines 
of credit (including credit cards) to 
members. Section 107(5) of the Act con-
tains limitations on matters such as 
loan maturity, rate of interest, secu-
rity, and prepayment penalties. Sec-
tion 701.21 interprets and implements 
those provisions. In addition, § 701.21 
states the NCUA Board’s intent con-
cerning preemption of state laws, and 
expands the authority of Federal credit 
unions to enforce due-on-sale clauses in 
real property loans. Also, while § 701.21 
generally applies to Federal credit 
unions only, its provisions may be used 
by state-chartered credit unions with 
respect to alternative mortgage trans-
actions in accordance with 12 U.S.C. 
3801 et seq., and certain provisions 
apply to loans made by federally in-
sured state-chartered credit unions as 
specified in § 741.203 of this chapter. 
Part 722 of this chapter sets forth re-
quirements for appraisals for certain 
real estate secured loans made under 
§ 701.21 and any other applicable lend-
ing authority. Finally, it is noted that 
§ 701.21 does not apply to loans by Fed-
eral credit unions to other credit 
unions (although certain statutory 
limitations in section 107 of the Act 
apply), nor to loans to credit union or-
ganizations which are governed by sec-
tion 107(5)(D) of the Act and part 712 of 
this part. 

(b) Relation to other laws—(1) Preemp-
tion of state laws. Section 701.21 is pro-
mulgated pursuant to the NCUA’s 
Board’s exclusive authority as set forth 
in section 107(5) of the Federal Credit 
Union Act (12 U.S.C 1757(5)) to regulate 
the rates, terms of repayment and 
other conditions of Federal credit 
union loans and lines of credit (includ-
ing credit cards) to members. This ex-
ercise of the Board’s authority pre-
empts any state law purporting to 
limit or affect: 

(i)(A) Rates of interest and amounts 
of finance charges, including: 

(1) The frequency or the increments 
by which a variable interest rate may 
be changed; 

(2) The index to which a variable in-
terest rate may be tied; 

(3) The manner or timing of notifying 
the borrower of a change in interest 
rate; 

(4) The authority to increase the in-
terest rate on an existing balance; 

(B) Late charges; and 
(C) Closing costs, application, origi-

nation, or other fees; 
(ii) Terms of repayment, including: 
(A) The maturity of loans and lines 

of credit; 
(B) The amount, uniformity, and fre-

quency of payments, including the ac-
crual of unpaid interest if payments 
are insufficient to pay all interest due; 

(C) Balloon payments; and 
(D) Prepayment limits; 
(iii) Conditions related to: 
(A) The amount of the loan or line of 

credit; 
(B) The purpose of the loan or line of 

credit; 
(C) The type or amount of security 

and the relation of the value of the se-
curity to the amount of the loan or 
line of credit; 

(D) Eligible borrowers; and 
(E) The imposition and enforcement 

of liens on the shares of borrowers and 
accommodation parties. 

(2) Matters not preempted. Except as 
provided by paragraph (b)(1) of this sec-
tion, it is not the Board’s intent to pre-
empt state laws that do not affect 
rates, terms of repayment and other 
conditions described above concerning 
loans and lines of credit, for example: 

(i) Insurance laws; 
(ii) Laws related to transfer of and 

security interests in real and personal 
property (see, however, paragraph (g)(6) 
of this section concerning the use and 
exercise of due-on-sale clauses); 

(iii) Conditions related to: 
(A) Collection costs and attorneys’ 

fees; 
(B) Requirements that consumer 

lending documents be in ‘‘plain lan-
guage;’’ and 

(C) The circumstances in which a 
borrower may be declared in default 
and may cure default. 
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